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Abstract: This paper has attempted to analyze a particular and 
difficult sector, i.e. the right of withdrawal from treaties, with 
special attention to treaties on international investments. The 
majority of treaties are based on resolving disputes through 
arbitration. A subject that is analyzed by the Bilateral 
Investment Treaties (BITs) and those of the EU. The issues are 
not so much of a procedural nature but concern mostly the 
legitimation as well as the responsibility of a system that is in 
conformity with the rules of international law, of the European 
Union as well as with a jurisprudence that does not follow a 
unanimous line of thought but different paths for each case of 


withdrawal. 


Keywords: BITs; International arbitration; European Union 
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Introduction 

The continuous increase in treaties on international investments 
(International Investment Agreements, I[As) is now a never- 
ending reality. Foreign investments are regulated following the 
economic crisis that has continued in recent years. Such 
investments have a private nature between investors of states 
that make part’. 

In parallel with the bilateral investment treaties, i.e. the Bilateral 
Investment Treaties, BITs (Liakopoulos, 2019) there are also 
regional treaties in various sectors, such as for example the 
North American Free Trade Agreement of 1994 (NAFTA), the 
CETA (Galanis, 2023), which was concluded through the 
European Union and Canada and with full application in all 
parts; as well as the Comprehensive and Progressive Agreement 
for Trans-Pacific Partnership of 2018 (CPTPP), which has not 
entered into force (Canner, 1998; Denters, 2012; Salacuse, 
2021). Furthermore, since the nineties we also have the 
Multilateral Agreement on Investment (MAE) as a clearly 
political attempt but without a path to success (Weiler, 2013; 
Wierzbowski, Gubrynowicz, 2015)’. 


1UNCTAD Investment Policy Hub: https://investmentpolicy.unctad.org/ 

2A general obligation exists for the protection of the physical integrity of the 
relevant investment which concerns the protection of expropriations and 
nationalizations that are discriminatory in nature. This is a treatment not favorable to 
that reserved for the relevant national investors which concerns the transparency of 
local legal rules to a fair trial and the relative respect of the legitimate expectations of 
the investor where the BITs ensure that the state party presents itself as the best 
treatment for investors, also recognized to third states. We talk about most favored 
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The interests that we can find in IIAs are of various interests. On 
the one hand we have the host state that seeks to protect its 
economic sovereignty and on the other hand the foreign investor 
who receives protection and respects the investment and the 
profits resulting from it. It is reflected on the regulatory level 
that the private investor within a precise, stable legal framework 
foresees and entrusts the investment and at the same time 
safeguards the public function of various assets controlled by the 
same investor. 

The rules of the IIAs have as their objective to protect and 
regulate foreign investments, which according to similar terms 
are uniform with the exception of the general principles, where 
through fair treatment they protect nationalizations and 
expropriations, respect the commitments undertaken, the 
transfers of capital and domestic as well as dispute resolution for 
the host state (Investor-State Dispute Settlement, ISDS) (Dolzer, 
Schreuer, 2012). 

The resolution of disputes between investor and state, within the 
framework of the ILAs, has the objective of guaranteeing the 
investor to proceed to international arbitration through 
negotiation, attempted conciliation and mediation (Schreuer, 


1983; Delaume, 1984). Solutions where the majority of ILAs 


nation treatment. The host state thus requires that a treaty with the investor's home 
state respects the relevant obligations arising from the contract entered into with the 
relevant investor such as an umbrella clause. 
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contain standing offers for the activation states and which accept 
the foreign investor through an international arbitration and 
conciliation process as provided for by the relevant agreements 
were established. 

Arbitration and conciliation are of various types and the most 
widespread are through the system of the ICSID (Ando, 
Hamamoto, Nisugi, 2023); the Permanent Court of Arbitration 
(CPA) (Alley, 1988); the Institute of the Stockholm Chamber of 
Commerce, SCC*; and the International Chamber of Commerce 
(CCI)’. The establishment of an ad hoc tribunal within the rules 
of the United Nations Commission on International Trade Law, 
UNCITRAL) is also envisaged in the arbitration field 
(Wellhausen, 2016). 

The ILAs, the BITs, the treaty obligations that are foreseen by 
ISDS (Franck, 2007; Liakopoulos, 2019)° many times withdraw 
from the main treaties. We note the distrust towards ISDS, 
especially of an economic nature where states have agreed to 
arbitration proceedings, which conclude large compensation 
payments (Lavopa, Barreiros, Bruno, 2013; Polanco Lazo, 


2014). 


3https://sccinstitute.com/dispute-resolution/rules/ 

Ahttps://icewbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/ 

Shttp://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/ 
2010Arbitration_rules.html 

6Special Update on Investor-State Dispute. Settlement: facts and figures, IIA 
Issue Note, November 2017, UNCTAD: 
http://investmentpolicyhub.unctad.org/Publications/Details/180. 
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We also have the issue of developing countries where the 
relative distrust towards ISDS is known. In recent years 
arbitration courts have used ISDS as key principles in 
international investor law towards fair treatment and for the 
protection from expropriation (Lavopa, Barreiros, Bruno, 
2013)’. 

The totalitarianism of the ILA agreements, which contain 
clauses for discipline and denunciation, withdrawal of the state 
parties provide for the application of the right to withdrawal, 
which is exercised for a minimum period. Thus, the 
denunciation and withdrawal of ILAs also have as their 
objective the regulation of the effects, that concern the 
termination of their participation provided for foreign 
investments, that continue to preserve the stability of a legal 
regime, that is offered by the investor at a predetermined time 
and which also corresponds to the end of twenty years from the 
date of extinction and withdrawal. This provision, which is 
oriented towards the minimum period of application and the 
temporal extension of the effects on investments, seems to be 
unique for ILAs in the panorama of international agreements for 


the treatment. 


7World Investments Reports 2018, Investment and New Industrial Policies, 
UNCTAD, p. 105: https://unctad.org/en/pages/PublicationWebflyer.aspx? 
publicationid=2130 
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What is the duration of international investment treaties? 
When we talk about duration (time frame) we mean a system of 
ILAs that includes the initial period that is foreseen for 
execution, where the states have precluded their right to 
complaint and/or withdrawal. Such a prediction moves from the 
essential nature of a long period towards international 
investments and the need to guarantee foreign investors a stable, 
precise and certainly predictable legal framework. This is how 
the formation of an object of complaint occurs on the part of the 
ILAs, i.e. withdrawn approximately six or twelve months before 
the date of the conclusion of the initial period of execution’. 

The initial duration of the BITs and the United Nations 
Conference on Trade and Development, UNCTAD has informed 
us for the execution numbers, that are indefinite’. For example, 
as regards the BITs, that have a duration of ten years, they are 
those that were concluded between the United States and 
Argentina way back in 1991 as well as between South Korea 
and the Czech Republic in 1992"°. 


A BIT with duration of more than fifteen years between the 


8http://investmentpolicyhub.unctad.org/ITA/mappedContent#iiaInnerMenu 

OBIT, United States-China of 1991, art. 14, par. 2: “Either Party may, by giving 
one year’s written notice to the other Party, terminate this Treaty at the end of the 
initial ten years period or at any time thereafter (...)”. 

10South Korea-Czech Republic of 1992, art. 12, par. 2: “(...) shall remain in force 
for a period of ten (10) years and shall continue in force thereafter unless, one year 
before the expiry of the initial or any subsequent periods, either Contracting Party 
notifies other in writing of its intention to terminate the Agreement (...)”. 
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Netherlands and Armenia dates back to 2005''. A BIT of 
approximately twenty years concluded between Finland and 
Guatemala dates back in 2005'*. The minimum execution period 
of approximately five years is also a BIT planned and concluded 
between Thailand-Bahrain in 2002'°. There are also BITs, which 
provide an initial execution period. Their application does not, 
however, include a time frame as we have seen in the case of 
BIT between Switzerland-Indonesia in 1974". 

According to the UNCTAD: 


“(...) remains in force indefinitely after the minimum period of execution by 
virtue of the so-called tacit renewal clause, extinguishing only with the 
mutual consent of the parties, or, following the complaint of one of the 
parties'® (...) the BIT concluded between Austria and the United Arab 
Emirates in 2001 provides for its tacit renewal (...) shall remain in force for a 
period of ten years; it shall be extended thereafter for an indefinite period and 
may be denounced in writing through diplomatic channels by either 


contracting party giving twelve months' notice (...)”"°. 


11BIT, Netherlands-Armenia of 2005, art. 14, par. 1: “(...) shall enter into force 
on the first day of the second month following the date on which the Contracting 
Parties have notified each other in writing that their constitutionally required 
procedures have been complied with, and shall remain in force for a period of fifteen 
years (...)”. 

12BIT Finland-Guatemala of 2005, art. 17, par. 2: “(...) shall remain in force for 
a period of twenty (20) years and shall thereafter remain in force on the same terms 
until either Contracting Party notifies the other in writing of its intention to terminate 
the Agreement in twelve (12) months (...)”. 

13BIT Thailand-Bahrain of 2002, art. 12, par. 1: “(...) shall enter into force on the 
date of the last notification through which the Contracting Parties mutually inform 
each other of the fulfillment of the domestic procedures regarding the approval of this 
Agreement and shall be valid for the period of five years (...)”. 

14BIT Switzerland-Indonesia, art. 12: “(...) La présente Convention sera 
appliquée provisoirement par les Parties Contractantes a partir de la date de sa 
signature (...)”. 

15Investment Policy Hub, UNCTAD, 
http://investmentpolicyhub.unctad.org/IIA/mappedContent#iiaInnerMenu 

16Art. 14, par. 2, BIT Austria-United Arab Emirates, 2001. BITs Spain-Albania 
of 2003 (art. 13, par. 2) and Australia Egypt of 2001 (art. 15, parr. 1-2). 


American Yearbook of International Law-AYIL, vol.3, 2024 


250 


There are also BITs that guarantee through tacit renewals an 
unlimited duration for the initial period of execution for a 
predefined period. 
We recall the case of the BITs, which were stipulated between 
Cuba and Italy in 1993, and between Nigeria and Italy in 2000". 
BITs which established that the treaties will be tacitly extended 
for a further period of five years. They have also allowed the 
parties not to denounce them through one year's notice that 
respects the date of each expiry". 
The categories of ILAs and Treaties with Investment Provision, 
TIPs inform us that only two have an initial execution period. 
We remember those that are part of the China-Japan-Korea 
Trilateral Investment Agreement of 2012, and the EU-Iraq 
Cooperation Agreement which was signed during the same year. 
The contracting parties have established that the agreement 
remains in force for a period of ten years until the withdrawal is 
formed with a notice that respects the relevant deadline 
otherwise it continues to be applied for a fixed period until the 
parties have exercised the right of withdrawal”. 
In this case the initial duration of approximately ten years is 
http://investmentpolicyhub.unctad.org/ITA/mappedContent#iialnnerMen 

17Sweden and Oman, 1995 (art. 11, par. 2); Spain and Namibia, 2003 (art. 13, 
par. 2); Greece and Jordan, 2005 (art. 13, par. 2); United Arab Emirates and Mexico, 
2016 (art. 31, par. 3). 

18Investment Policy Hub, UNCTAD, 
http://investmentpolicyhub.unctad.org/IIA/mappedContent#iialInnerMenu 


19Art. 27, par. 2, China-Japan-Korea Trilateral Investment Agreement, 2012: 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2633 
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accompanied by the provision of an automatic renewal on an 
annual basis except that one of the parties does not attempt to 
exercise the relevant withdrawal with approximately six months' 
notice, which respects each pre-established deadline (Pantaleo, 
2019)”. The other TIPs that are referred to UNCTAD contain 
the relevant provision for a provisional application until they 


enter into force for an indefinite period (Pantaleo, 2019)". 


The denunciation of bilateral treaties relating to 
international investments 
When we speak of denunciation from a bilateral treaty we also 
refer to the model BITs, i.e. the provisions that apply to these 
models and which are part of the regulation of their extinction 
(Jacob, 1995; Dolzer, Stevens, 1996; Jandhyala, Henisz, 
Mansfield, 2011; Harrison, 2012). The data from UNCTAD and 
the totality of the BITs provides the rule for the relevant 
reporting’. Thus, it is expected that Art. 54, letter. a) of the 
Vienna Convention on the Law of the Treaties (VCLT) (Hollis, 
2020) allows for the state to end the participation of a BIT that is 
bound by the discipline that has been established”. The 

20Art. 116, par. 2, EU-Iraq Cooperation Agreement, 2012, 
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2632 

21Art. 30, par. 7, CETA, 2016; Art. 431, European Union-Georgia Association 
Agreement, 2016; Art. 30, ASEAN-India Investment Agreement, 2014; Art. 281, 
European Union-Kazakhstan EPCA, 2015; Art. 464, European Union-Moldova 
Association Agreement, 2014. 


22 http://investmentpolicyhub.unctad.org/ITA/AdvancedSearchBITResults 
23http://investmentpolicyhub.unctad.org/ILA/mappedContent#iialInnerMenu 
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complaint can also be unilateral when manifestations of one's 
practice are recorded™, as provided for by Art. 56 VCLT 
(Hollis, 2020), when the treaty has not pre-established 
provisions, rules relating to denunciation, withdrawal and which 
has not been the subject of its own denunciation unless it 
appears to correspond to the intention of the parties, who have 
the possibility, according to par. 1, a) and b), to admit this 
possibility for its treaty. 

The treaties on trade and economic cooperation fall within the 
time of application and the ILAs thus regulate that private 
foreign investments of investors are part of the treaties, while 
the rules of disposition remain at the same time open for further 
investigation. 

In reality what we say also agrees with the letter a) of Art. 56, 
par. 1 VCLT, which allows states party to BITs to have the 
relevant right of denunciation within the decision of a treaty that 
has sunset clause. These are clauses that provide for the 
application of conventional provisions that extinguish the BITs 
to foreign investments. In this case the extinction results from 
the denunciation of one of the parties. 

Within this framework, we have seen the provisions of the 


complaint, which are part of the sunset clause in the BITs 


24http://investmentpolicyhub.unctad.org/IIA. 
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Indonesia-Uzbekistan (1996)” and India-South Korea (1996)*°. 
These were BITs that included the related provisions for 
denunciation and the sunset clause as a complex issue that 
evaluates and corresponds to the intention of the states to grant 
the related right as we have also seen in the cases of concluded 
BITs: United States-Belarus (1994); Vietnam-Latvia (1995); 
Qatar-Gambia (2002); India-United Arab Emirates (2013) 
(Galindo, Endara, 2014; Jijon-Letort, Marchan, 2014)’. 

The related disputes for the denunciation of BITs also refer to 
the mechanism for the resolution of the related dispute between 
party states and as is provided for in the majority of this type of 
treaties. This mechanism provides that the dispute concerns the 
application and interpretation of the relevant treaty and that it is 
resolved with solutions that are negotiated by at least one of the 


contracting parties”. 


25http://investmentpolicyhub.unctad.org/ILA/mappedContent#iiaInnerMenu; 
http://investmentpolicyhub.unctad.org/IA/mappedContent#iiaInnerMenu 

26http://investmentpolicyhub.unctad.org/I[A/mappedContent#iialnnerMenu 

27Registro Oficial No. 345-Martes 21 December de 2010, 576, Denunciase y por 
tanto declarase terminado el Convenio entre la Republica del Ecuador y la Republica 
de Finlandia sobre la Promocion y Proteccion de Inversiones, suscrito el 18 de abril 
del 2001. 

28http://investmentpolicyhub.unctad.org/IIA 
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The sunset clause and the related effects of the denunciation 
of bilateral treaties on international investments 

The sunset clause referred to as survival sunset clause seeks to 
regulate the related effects for the extinction of foreign 
investments when the reporting state is bound by the 
conventional provisions for the entire period of time that 
established this clause (Harrison, 2012; Bolivar, 2013). 

The prediction of the minimum execution period of the sunset 
clause complete can be called the BITs”. The provisions of the 
BITs apply the survival clause, which also emerges from the 
data we have from the UNCTAD list*’. 

The sunset clause applies conventional provisions on the 
subject, such as investment protection, domestic treatment, most 
favored nation, access to mechanisms that resolve disputes with 
the host state, protection from nationalization and expropriation, 
compensation of damages after losses and transfer of capitals. 
This choice excludes the application of conventional provisions 
and has as its objective to guarantee the foreign investor and the 
legal regime that is valid from the moment he made the 
investment, until the extinction of the BIT, which produces the 
relevant effects on him for a given period of time. Thus, the set 


clause, which was foreseen in the BIT between Albania and 


29http://investmentpolicyhub.unctad.org/IIA/AdvancedSearchBITResults 
30Investment Policy Hub, UNCTAD, 
http://investmentpolicyhub.unctad.org/IIA/mappedContent#iiaInnerMenu 
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Israel of 1996 reported that: 


“(...) this Agreement is in force, its provisions shall continue in effect with 
respect to such investments for a period of ten (10) years after the date of 
termination (...)’*!. 


The duration of the effects of sunset clause are also recorded. 
Most BITs have included such rules which extend the related 
effects to conventional provisions for a period exceeding ten 
years from the date of termination. These are the BITs that are 
part of Art. 14 of the BIT between Albania and Israel of 1996 
where the states opted for a fairly short period of time, i.e. 
approximately five years and certainly longer and/or perhaps 
equivalent to that of fifteen and twenty years”. 

There are BITs that do not have a sunset clause. We recall the 
following®: Qatar-Gambia (2002); Ethiopia-Libya (2004); 
Singapore-Jordan (2005); India-UAE (2013); Nigeria-Morocco 
(2016)**. These BITs are considered and have found support in 
Art. 70, par. 1 VCLT (Hollis, 2020) for its own extinction, 
which does not affect the right, obligation and/or legal situation 
of the parties that arose as a result of its own execution. 
According to art. 70, par. 1 is also prohibited for states that are 
part of a BIT to extinguish and continue to apply their 


3 1http://investmentpolicyhub.unctad.org/ILA/mappedContent#iiaInnerMenu 

32See the relevant BITs: Taiwan-Paraguay (1992); United States-Belarus (1994); 
Lativa-Vietnam (1995); Egypt-Uganda (1995). 

33BIT France-Morocco of 1975, art. 13: “(...) en cas de dénonciation, le présent 
Accord restera applicable aux investissements effectués pendant la durée de sa 
validité (...)”. 

34According to UNCTAD the same prediction line was also obtained during the 
conclusion of the BIT with Switzerland and Indonesia in 1974. 
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provisions as the autonomy of the parties manifests”. 

Thus, cases of BITs also include survival clauses, which are 
devoid of a time frame, such as a reference time where 
according to the circumstances the conventional provisions 
continue to apply for the entire duration of investments that are 
ongoing and at the time of the termination of the treaty. This 
restriction has to do with the sovereignty of the host state, where 
the sunset clause does not appear to be presented as well as its 
inclusion in the text of the agreement*’. In this category we 
remember the case of BIT between France and Morocco in 
1975, which was resolved in 1999. Indeed, it was replaced by a 
new bilateral treaty*’. 

These BITs specify that the survival clause also restricts the 
relative application of investments only where they specified 


that the parties decided so even before the complaint of the BIT. 


35BIT France-Indonesia of 1971, art. 10: “(...) cas ot le présent Accord viendrait 
a prendre fin, ses disposi tions continueront a s'appliquer aux investissements couverts 
par ledit Accord et agrés par la Partie contractante préalablement a la dénonciation de 
cet Accord (...)”. 

36BIT, Switzerland-Indonesia of 1974, art. 11: “(...) de dénonciation de la 
présente Convention, les dispositions qui y sont prévues s’appliqueront encore 
pendant la durée autorisée des investissements admis par les Parties Contractantes 
avant la dénonciation de la présente Convention (...)”. 

37See the relevant BIT between Croatia-Cuba (2001) which is affirmed that: “(...) 
in respect of investments made prior to the date when the denunciation of this 
Agreement becomes effective, the provisions of this Agreement shall continue to be 
effective for a period of ten (10) years from the date of denunciation of this 
Agreement (...)”. Art. 14, par. 2, BIT Croatia-Cuba, 2001. Art. 13, par. 2 of BIT 
Spain-Colombia del 2007 affirms that: “(...) respecto a las inversiones realizadas con 
anterioridad a la fecha en que se hace efectiva la denuncia del presente Acuerdo, las 
disposiciones contenidas en los restantes articulos de este Acuerdo seguiran estando 
en vigor por un periodo adicional de diez afios a partir de la fecha de terminaci6n del 
Acuerdo (...)”. 
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This sunset clause is also provided for in the BIT which was 
concluded between France and Indonesia in 1971** as well as 
that between Switzerland and Indonesia in 1974. These are 
agreements, which expired after denunciation by one of the 
parties. 

The extinction of BITs relating to the sunset clause applies to 
the case of a complaint to one of the state parties. Thus, the 
application of a clause arises as an eventuality in the 
denunciation of a BIT. However, the decision of the host state 
that terminates the treaty in a necessary manner by the foreign 
investor is not foreseen*’. States’ BITs use the wording of the 
safeguard sunset clause (termination) and not the term 
“denunciatio”. This means that this clause also applies in the 
case of a consensual resolution. This is a truly general rule as an 
interpretation of the terms, where the survival clause is 
formulated and in most cases its final objective is the extinction 
of the BIT. 

Within this framework, the sunset clause of the BIT between 


Lithuania and Albania of 2007, affirmed that: 


“(...) the effective date of termination of this Agreement, the provisions of 
Articles 1 through 12 shall remain in force for a further period of ten years 
from such date (...)”"°. 


38Art. 14, par. 3, BIT Albania-Lithuania, 2007. 

39BIT Albany-Lithuania of 2007, art. 14, par. 2: “(...) the Agreement shall 
remain in force for a period of fifteen (15) years. It shall continue to be in force 
thereafter until the expiration of twelve (12) months from the date on which either 
Contracting Party shall have given written notice of termination to the other (...)”. 

AOArt. 14, par. 3, BIT Albania-Lithuania of 2007. 
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The extinction of the BIT, i.e. the effective date of termination, 
did not specify the denunciation of the treaty, which is in 
compliance with the relevant provisions, as a consensual 
resolution. In the case of BIT between India and Armenia in 
2003 there seems to be doubt that the sunset clause provides for 
its application of termination upon denunciation by one of the 
state parties as can be seen: 


“(...) This agreement shall remain in force for a period of ten years and 
thereafter it shall be deemed to have been automatically extended unless 
either Contracting Party gives to the other Contracting Party a written notice 
of its intention to terminate the Agreement, the Agreement shall stand 
terminated one year from the date on receipt of such written notice. (2) 
Notwithstanding termination of this Agreement pursuant to paragraph (1) of 
this Article, the Agreement shall continue to be effective for a further period 
of fifteen years from the date of its termination in respect of investments 


made or acquired before the date of termination of this Agreement (...)’*!. 


We recall the BITs concluded between Yemen and Austria in 
2004” and France and Kenya in 2007”, where the relevant 
clauses include the term “validity”. The survival clause refers to 
the end of the validity period of the BITs, which obtains the end 
of the period that remains in force. The non-specification of the 
causes of extinction according to the sunset clause was applied 


to the consensual resolution of the BITs under investigation. 


41 Art. 16, BIT India-Armenia of 2003. 

A42BIT Austria-Yemen of 2004, art. 27, par. 3: “(...) the end of the validity of the 
present agreement the provisions of articles 1 to 25 of the present agreement shall 
continue to be effective for a further period of ten years from the end of the validity of 
the present agreement (...)”. 

A43BIT France-Kenya of 2007, art. 14, par. 3: “(...) expiration de la période de 
validite du présent Accord, les investissements effectués pendant qu’il était en vigueur 
continueront de bénéficier de la protection de ses dispositions pendant une période 
supplémentaire de vingt ans (...)”. 
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These are BITs where the survival clause follows the approval 
of the relevant modifications of a conventional nature as we 
have also seen in the case of BITs through Cyprus and Albania 
in 2010”. 

We also take into account the intra-EU-BITs as an issue that 
highlights the BITs, that are concluded with the EU and the 
related incompatibility with the law of the EU (Anderer, 2010). 
Several Member States of the Union denounce intra-union BITs 
and agree to a consensual resolution, that proposes the adoption 
of a multilateral extinction mechanism, that should still be 
identified (Titi, 2016; Illie, Le Bar, 2018; Baltag, 2018). 

Within this context, we recall the infringement procedure, which 
was started in 2015 by the European Commission (EC) against 
five Member States due to the failure to extinguish the BITs in 
force*’, which in the end asked twenty-one others to extinguish 
their intra-EU BITs. The EC was based on the investors of the 
Union, recalling Art. 351 TFEU. 

Furthermore, the Court of Justice of the European Union 
(CJEU) in the Achmea case of 6 March 2018, a case relating to 


arbitration in the context of intra-EU BITs, was declared 


44BIT, China-Malta of 2009, art. 13, par. 6: “(...) investments made prior to the 
date of amendment or termination of this Agreement, the provisions of all of the other 
Articles of this Agreement shall thereafter continue (...) be effective for a further 
period of ten years from that date (...)”. See also art. 13, par. 4 between Albania and 
Cyprus of 2010; BIT Cina-Malta of 2009, art. 13, par 6: 
https://investmentpolicyhub.unctad.org/Download/TratyFile/3368 

45http://europa.eu/rapid/press-release_IP-15-5198_it.htm 
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incompatible with the law of the EU (Soloch, 2019; Ahmad, 
2019)**. The court stated about: 


“(...) a complete and effective legal regime for Union investors who invest in 
another Member State, including remedies. Therefore, it once again calls for 
the extinction of intra-EU BITs still in force*’ (...) the question of whether, 
thanks to a sunset clause, said BITs, continue to produce effects for 


investments made during the period in which they were in force (...)”". 


The related issue regarding intra-union BITs sought to 
extinguish the complaint of one of the state parties for those that 
were resolved in a consensual manner. while also carrying out 
the relevant positions. We note the case of the BITs, which were 
concluded by the Czech Republic with Denmark, Malta, Italy, 
and Slovenia. In such a case the parties terminated the treaties 
thus canceling the survival clause, through an amendment, 


which brought about this resolution”. Thus, the sunset clause 


A6C-284/16, Achmea of 6 March 2018, ECLI:EU:C:2018:158, published in the 
electronic Reports of the cases: “(...) Articles 267 and 344 TFEU must be interpreted 
as precluding a rule contained in an international agreement concluded between 
Member States, such as Article 8 of the Agreement for the Reciprocal Promotion and 
Protection of Investments between the Kingdom of the Netherlands and the Czech and 
Slovak Federal Republic, under which an investor from one of those Member States, 
in the event of a dispute concerning investments in the other Member State, may 
initiate proceedings against the latter Member State before an arbitration body, whose 
jurisdiction that Member State has undertaken to accept (...)”. In the same spirit see 
also the case: C-741/19, Republic of Moldavia v. Komstroy LLC of 2 September 
2021, ECLI:EU:C:2021:655, not yet published. See also the case: Micula v. Romania 
[2020] UKSC 5: https://www.supremecourt.uk/cases/uksc-2018-0177.html; CJEU, C- 
109/20, PL Holdings of 26 October 2021, ECLI:EU:C:2021:875, not yet published. 
All these cases is not argument for analysis of the present paper because is 
concentrated on the argument of arbitrate not compatible with the EU law. 

47https://ec.europa.eu/commission/presscorner/detail/en/IP_15_5198 

48See the conclusions of the Advocate General in case: C-284/16, Achmea of 19 
September 2017, ECLI:EU:C:2017:699, published in the electronic Reports of the 
cases, par. 63 and 258. 

49See the BIT concluded with Denmark (Republic of Czech and Denmark of 
1991, art. 16) that affirms: “(...) This Agreement shall remain in force for a period of 
ten years and shall continue in force thereafter unless, after the expiry of the initial 
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and the provisions of the ISDS apply to such termination. The 
question of extinction through an investor of the EU and state of 
the EU according to the sunset clause did not pose the 
application of extinction, that derived from the denunciation of 
one of the state parties as we have seen in the case of the BIT 
between Ireland and the Czech Republic*’, where it is stated 


that: 


“(...) the termination of this Agreement, the provisions of this Agreement 
shall continue to be effective for a period of ten years from the date of 
termination (...)’*'. 

Thus, the sunset clause allows investors to activate the relevant 


ISDS procedure against former State Parties’. The position of 
the appeals between the EU investor and the state of the EU is 
based on the survival clause and a consensual resolution*’. 

Within this framework, on 15 January 2019, twenty-two states 
of the EU signed the declaration, which affirmed the Achmea 
ruling, i.e. the arbitration clauses of an arbitration nature, which 


are contained in the intra-union BITs and which remain in force 


period of ten years, either contracting Party notifies in writing the other Contracting 
Party of its intention to terminate this Agreement. The notice of termination shall 
become effective one year after it has been received by the other Contracting Party. 
(2) In respect of investments made prior to the date when the notice of termination of 
this Agreement becomes effective, the provisions of Articles 1 ta 10 shall remain in 
forces for a further period of ten years from that date (...)”. 

5Ohttps://investmentpolicyhub.unctad.org/IA/CountryBits/103#iiaInnerMenu 

51 Art. 14, par. 2, BIT Italy-Poland 1993. Art. 13, par. 2, BIT Italy-Croatia, 1996. 

52http://investmentpolicyhub.unctad.org/ILA/mappedcontent#iiaInnerMenu 

53They have not signed this agreement: Finland, Luxembourg, Slovenia, Sweden, 
Hungary. 

54https://finance.ec.europa.eu/publications/declaration-member-states-15- 
january-2019-legal-consequences-achmea-judgment-and-investment_en 
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but become inapplicable because they are contrary to the law of 


the Union. In reality, this type of clause: 


“(...) does not produce effects with regard to the provisions which provide for 
extended protection for a further period of time of the investments made 
before the termination (so-called “sunset” or “grandfathering” clauses) 


(...)". 
These states undertake to extinguish the relevant BITs by 2019 


and inform: 


“(...) the investment community that no new intra-EU investment arbitration 
proceedings should be initiated (...)” (Tucker, 1998). 


Arbitral tribunals have referred both positively and negatively to 
jurisdiction in the Achmea judgment*’. Then the question moved 
to the execution of the relevant awards as in the declaration of 
the 15 January 2019, where the twenty-two Member States 
stated, that their courts have not ascertained the relative validity 
of awards of an intra-EU nature and implement the absence of 
valid relative consent”’. 

Termination of the Energy Charter Treaty of 1994 and the 
cases of the Russian Federation for the provisional 
application of the treaty 

According to Art. 45, par. 1 of the Energy Charter Treaty (ECT) 


relating to the limits included for its application was not to be 


55Declaration of the (Permanent) Representatives of the Governments of the 
Member States (of the EU) of 15 January 2019 on the legal consequences of the ruling 
of the Court of Justice (of the EU) in the Achmea case and on the protection of 
investments in the European Union. 

56https://energycharter.org/who-we-are/members-observers/ 

57 Art. 47, par. 3, ECT, 1994. 
https://www.energycharter.org/fileadmin/DocumentsMedia/Legal/ECTC-en.pdf 
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incompatible with domestic law and is characterized by 
regional, sectoral agreements on investments according to the 
survival clause and its own application of investments that are 
carried out by investors from signatory states in their territory. 
Moreover, Art. 45, par. 3, letter. b) ECT has provided for and is 
applied provisionally by each signatory state to the extent that 
such application is not incompatible with its domestic law (art. 
45, par. 1). It stands out, compared to other regional or sectoral 
agreements on investments, due to the presence of a second 
“survival clause”, which applies to investments made by 
investors from signatory states in the territory of other signatory 
states. 

Art. 45, par. 3, letter. b), ECT, provided for the termination of 
the provisional application. In the case of the data of the 
International Energy Charter, on 20 August 2009, the Russian 
government notified its intention not to proceed with the related 
ratification of the treaty. According to art. 45, par. 3, letter. a) 
the signatory states enjoy the relevant right and put an end to the 
provisional application of the treaty and the termination, which 
has elapsed more than sixty days from the date on which the 
depositary received the relevant notification. Thus, since 
October 2009, the Russian Federation has ceased to 
provisionally apply the ECT and has officially communicated 


that it does not consider itself a signatory state. 
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This position also found application in the case of bankruptcy of 
the oil company Yukos**, where the Russian government, 


according to the Tribunal, affirmed that: 


“(...) no longer bound by the clause on ISDS contained, it can be based on the 
provisional application of the ECT” (...) has ever notified the depositary of 
the treaty a declaration in which he refuses to apply it provisionally, as he 
could have done pursuant to art. 45, par. 2, letter. A® (...) has never signed 
the so-called “Annex PA”, which includes the signatories who, pursuant to 
art. 45, par. 3, letter. c), do not apply art. 45, par. 3, letter. b) (...)°' Art. 26, 
ECT, is not binding on itself, since it is incompatible with national laws and 
regulations” (...) the interpretation advanced by the Russian government is 
contrary to the pacta sunt servanda rule and to Art. 27, CVDT, according to 
which a state party cannot invoke the provisions of its domestic law to justify 
the c) non-execution of a treaty® (...) the provisional application of the ECT 
is compatible with the constitution, laws and regulations of the Russian 


58Yukos Universal Limited (Isle of Man) v. The Russian Federation, Interim 
Award on Jurisdiction and Admissibility of 30 November 2009, par. 247: 
https://www.italaw.com/cases/1175; Hulley Enterprises Limited (Cyprus) v. The 
Russian Federation. Interim Award on Jurisdiction and Admissibility ofr 18 July 
2014, par. 247; https://pca-cpa.org/en/cases/60/; Veteran Petroleum Limited (Cyprus) 
v. The Russian Federation. Interim Award on Jurisdiction and Admissibility, 22 
March 2024, par. 247: https://jusmundi.com/en/document/decision/en-hulley- 
enterprises-Itd-v-russian-federation-order-of-the-united-states-district-court-for-the- 
district-of-columbia-wednesday-13th-april-2022 

59Art. 26, ECT, 1994. 

60Art. 26, par. 2, ECT. 

61 Art. 26, par. 4, lett. b), ECT. 

62Hulley Enterprises Limited (Cyprus) v. The Russian Federation, UNCITRAL, 
PCA Case No. AA 226, Interim Award on Jurisdiction and Admissibility, 30 
November 2009, par. 244; Yukos Universal Limited (Isle of Man) v. The Russian 
Federation, UNCITRAL, PCA Case No. AA 227, Interim Award on Jurisdiction and 
Admissibility, 30 November 2009, par. 244; Veteran Petroleum Limited (Cyprus) v. 
The Russian Federation, UNCITRAL, PCA Case No. AA 228, Interim Award on 
Jurisdiction and Admissibility, 30 November 2009, par. 244. 

63Yukos Universal Limited (Isle of Man) v. The Russian Federation, Interim 
Award on Jurisdiction and Admissibility, op. cit., par. 247; Hulley Enterprises 
Limited (Cyprus) v. The Russian Federation, cit., Interim Award on Jurisdiction and 
Admissibility, par. 247; Veteran Petroleum Limited (Cyprus) v. The Russian 
Federation, cit., Interim Award on Jurisdiction and Admissibility, par. 313. 
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Federation™, and believes that Art. 26, ECT, it is “crystal clear”® given that 
the Russian provisions on foreign investment law (...) move on to examining 
the substantive issues (which we will not examine here as they are not 
relevant to our analysis), and orders the Russian Federation to compensate 
the appellants for the violation of Art. 13, par. 1, ECT (prohibition of 
expropriation of the investments of an investor of a state party except under 
certain conditions) (...)’*. 

The arbitration, which was held in 2015 in the district court of 


the Hague: Yukos Universal Ltd, Hulley Enterprises Ltd, and 
Veteran Petroleum Ltd, requested the relative annulment of 
three awards. 

With the relevant ruling of 20 April 2016 the court declared 
itself opposed to reaching an arbitral tribunal, where it was 


stated that: 


“(...) Art. 45, par. 1, ECT, is not of the “all-or-nothing” type®’, and that the 
Russian interpretation, defined as “piecemeal” by the arbitral tribunal, is not 
contrary to the pacta sunt servanda rule and Art. 27, VCLT® (...) the Russian 
Federation is not bound to the provisional application of Art. 26, ETC, since 
this article is incompatible with its domestic law® (...) the Russian 
government has never made any unconditional offer of arbitration pursuant to 


64Veteran Petroleum Limited (Cyprus) v. The Russian Federation, op. cit., art. 
338. 

65Veteran Petroleum Limited (Cyprus) v. The Russian Federation, op. cit., art. 
370. 

66Yukos Universal Limited (Isle of Man) v. The Russian Federation, 
UNCITRAL, PCA Case No. AA 227, Final Award, 18 July 2014, par. 1888, e), f). 
Hulley Enterprises Limited (Cyprus) v. The Russian Federation, UNCITRAL, PCA 
Case No. AA 226, Final Award, 18 July 2014, par. 1888, e), f); Veteran Petroleum 
Limited (Cyprus) v. The Russian Federation, UNCITRAL, PCA Case No. AA 228, 
Final Award, 18 July 2014, par. 1888, e), f). 

67Ioannis Kardassopoulos v. Georgia (ICSID Case No. ARB/05/18), Decision on 
Jurisdiction, 6 July 2007, parr. 210-211: https://www.italaw.com/cases/599 

68Russian Federation v. Veteran Petroleum Limited, Case No. 
C/09/477162/HAZA15-2, The Hague District Court, Judgement of 20 April 2016, 
parr. 5.12 and 5.16: https://amlawdaily.typepad.com/judgmentyukos.pdf 

69Russian Federation v. Veteran Petroleum Limited, Case No. 
C/09/477162/HAZA15-2, The Hague District Court, Judgement of 20 April 2016, par. 
5.65. 
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the aforementioned provision” (...) considering the incompetence of the 
arbitral tribunal” (...) it cancels the three partial awards of 30 November 
2009 and the three final ones of 18 July 2018”. An appeal follows, still 
pending, at the Court (...)””. 

The effects of art. 45, par. 3, letter. b) in relation to the ECT and 


the Russian Federation were evident given that the two 
arbitrations with former Yukos investors followed other paths. 
In particular, in 2013 the Yukos Capital, a company 
incorporated under Luxembourg law, activated the arbitration 
procedure of art. 26, par. 4, letter. b). Next year followed the 
case of the Cypriot company Luxtona. The arbitration 
proceedings were pending and two related partial and non- 
public awards were made. The Swiss Federal Court as the seat 
of the first arbitration followed the appeal that was filed by the 
Russian government relating to the Yukos Capital SARL case. 
The Russian Federation argued that it provisionally applied the 
ECT as a measure incompatible with its laws. 

The Swiss Supreme Court declared the appeal inadmissible and 


Fédération de Russie v. Yukos Capital Sarl, Tribunal fédéral 


7ORussian Federation v. Veteran Petroleum Limited, Case No. 
C/09/477162/HAZA15-2, The Hague District Court, Judgement of 20 April 2016, 
parr. 5.95. 

71Russian Federation v. Veteran Petroleum Limited, Case No. 
C/09/477162/HAZA15-2, The Hague District Court, Judgement of 20 April 2016, 
parr. 5.97. 

72Russian Federation v. Veteran Petroleum Limited, Case No. 
C/09/477162/HAZA15-2, The Hague District Court, Judgement of 20 April 2016, 
parr. 6.1, 6.9. 

73Investment Arbitration Reporter. Yukos Capital SARL v. The Russian 
Federation, PCA, 2014; Luxtona Limited v. The Russian Federation, PCA, 2014: 
http://investmentpolicyhub.unctad.org/Detail.s/609; 
http://investmentpolicyhub.unctad.org/ISDS/Details/608 
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suisse, Arrét du 20 jullet 2017, lettre A, point 1 as the arbitral 
tribunal noted: 


“(...) for the substantive phase the examination of two further jurisdictional 
objections raised by the Russian government (...)””. 


We have seen an appeal of this kind presented by the Russian 
Federation to a court in Canada as the seat of the Luxtona 
arbitration hence followed by a partial award issued according to 
its jurisdiction. 

Investments for the energy transition and the protection of 
quality between law and politics from the perspective of the 
ECT was a reality that has been going on for many years in a 
geopolitical context, where rivalries between powers forced the 
Union not to go to a new stage of review through the Member 
States, putting the European Commission to propose to leave the 


Union from the treaty”. 


The Venoklim and Transban cases and the effects of 
withdrawal according to the convention of the ICSID 
The nationalization process decided in Latin American countries 
especially after 2000 brought some important strategic assets to 
foreign investors (Bolivar, 2013; Polanco Lazo, 2014). ISDS 
mechanisms were developed. They were provided for alternative 
74Fédération de Russie v. Yukos Capital Sarl, Tribunal fédéral suisse, Arrét du 20 
jullet 2017, lettre A, point 1, par. 3.3. 
75European Commission, Proposal for a Council Decision on the withdrawal of 
the Union from the Energy Charter Treaty, COM(2023) 447 final, 2023/0273 (NLE), 


7.7.2023: Proposal for a COUNCIL DECISION on the withdrawal of the Union from 
the Energy Charter Treaty COM/2023/447 final. 
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forums for the application of a law that was not domestic. This 
path continued in Venezuela, where economic policy was based 
on the nationalization of large industries controlled by foreign 
entities (Bolivar, 2013). It is noted that some ICSID arbitral 
tribunals have contained rules in the BITs_ regarding 
expropriation (Liakopoulos, 2020b)”°. 

This economic and above all political course led to the CEMEX 
Caracas case. The relevant withdrawal was notified to the 


general secretary of the center on 24 January 2012”. Before the 


76Rusoro Mining Ltd. v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB (AF)/12/5): https://www.italaw.com/cases/2048 

Tenaris S.A. and Talta-Trading and Marketing Sociedade Unipessoal Lda. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/11/26): 
https://www.italaw.com/cases/2084;  Crystallex International Corporation — v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB (AF)/11/2): 
https://www. italaw.com/cases/1530 

77Investments B.V. and CEMEX Caracas II Investments B.V. v. Venezuela: 
https://www.italaw.com/cases/232 

As for CEMEX, it is a Mexican company that deals with the production of cement 
during the nineties and which builds production sites in Venezuela. Seeking in time to 
protect disputes with the host state, it decided to invest in a company that appears to 
be controlled under Dutch law and at a time when Venezuela concluded a BIT with 
low levels back in 1991. The Venezuelan government on 30 April 2008 it 
communicated to the Dutch government the renewal of a BIT which came into force 
between the two countries in 1993 given that the treaty provided that the term of the 
minimum period of its application for fifteen years was tacitly renewed for a period of 
ten years and that a party has not reported according to the six months! notice the 
deadline which is pre-established according to art. 14, par. 1-2. The complaint of the 
BIT placed the first decree for the expropriation of the plants of the CEMEX Caracas 
group where the production sites continued for another two years. On 18 June 2008 a 
new national law came into force and regulated the internal production of cement with 
the aim of establishing approximately 60% of the shares that previously belonged to 
four companies operating in the cement sector and which are held by the state (Gaceta 
Official of the Bolivarian Republic of Venezuela, June 18, 2008, N° 58586. 
Extraordinario, Decree N° 6091, May 27, 2008). The CEMEX Caracas group also 
employs the staff of the state oil company PDVSA without compensation in the 
company (CEMEX Caracas Investments B.V. and CEMEX Caracas II Investments 
B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/08/15, Decision on 
Jurisdiction, B. “The Claimants' Counter-Memorial on Jurisdiction”). The CEMEX 
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convention it was subject of withdrawal by Bolivia on 2 May 
2007” and Ecuador on July 2009”. This right was governed by 
Art. 71 of the ICSID Convention. The withdrawal was effective 
after six months from the date of notification to the relevant 
depositary. 

The rule of this article was considered as provided with the rule 
and effects of the notification of withdrawal according to art. 72 
of the jurisdiction of the center and gave rise to interpretative 
hypotheses regarding the consent of the arbitration and as 
referred to. 


Art. 72 in particular reported that: 


“(...) a contracting state pursuant to Articles 70 or 71 shall not affect the 
rights or obligations under this Convention of that state or of any of its 


Caracas Investment B.V. and CEMEX Caracas II Investments B.V. on 16 October 
2008, given that the two were Dutch companies, they presented the relevant arbitrator 
to the general secretary of ICSID according to Art. 9 of the Netherlands-Venezuela 
BIT. Both complained about the violation of the provisions of a conventional nature 
as well as about the fair treatment of the most favored nation according to art. 3, par. 1 
and 4 as well as the provision of protection for expropriations and nationalizations 
according to art. 6, letter. b). Later, on 30 December 2010, an ICSID arbitral tribunal 
established the relevant jurisdiction for the dispute and issued a relevant order on 15 
February 2012 which was based on art. 43, par. 1 of the rules of procedure for the 
termination of the relevant proceedings for the transaction that was initiated to the 
Venezuelan government with CEMEX. 
https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/08/15 

78https://icsid.worldbank.org/apps/ICSID WEB/Pages/News.aspx? 
CID=57&ListID=74f1 e8b5-96d0-4f0a-8f0c-2f3a92d84773 &variation=en_us 

79See also for the notification of withdrawal from the agreement of 2 May 2007 
and with effect from 3 November 2007: ICSID News Release, “Bolivia Submits a 
Notice under Article 71 of the ICSID Convention”, 16 May 2007: 
https://icsidfiles.worldbank.org/icsid/icsid/staticfiles/Announcement3.html; Ecuador 
notified its withdrawal from the convention on 6 July 2009 which was effective on 7 
January 2010: ICSID News Release, Ecuador Submits a Notice under Article 71 of 
the ICSID Convention, 9 July 2009: 
https://icsid. worldbank.org/news-and-events/news-releases/denunciation-icsid- 
convention-ecuador 
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constituent subdivisions or agencies or of any national of that state arising out 
of consent to the jurisdiction of the Center given by one of them before such 
notice was received by the depository (...)” (Salacuse, 2021). 


It seems that the consent for the arbitration route was expressed 
by the withdrawing state and by an investor even before the 
relevant notification of withdrawal was received from the 
depositary. Thus, it appears that the consensus has referred to 
mutual and even unilateral consent. But is it so? According to 
Art. 72 of the ICSID Convention, consent is mutual and 
arbitration disregards arbitral rulings as we have seen in the 
Venoklim Holding B.V. v. Venezuela®® and Transban 
Investments Corp. v. Venezuela*’ cases. 
As for Venoklim, it was a Dutch joint stock company with five 
companies, that were operating in Venezuela. They were 
complained about the expropriation of related movable and real 
estate assets participating in the presidential decree (dated from 
2010)*. 
Transban was also an investment company. According to the 
law of Barbados it has made investments in Venezuela through 
locally controlled companies. Thus, it enjoyed the right to accept 

80Venoklim Holding B.V. v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB/12/22), — Laudo: https://jusmundi.com/en/document/decision/es-venoklim- 
holding-b-v-v-bolivarian-republic-of-venezuela-decision-sobre-la-solicitud-de- 
anulacion-friday-2nd-february-2018 

81Transban Investments Corp. v. Bolivarian Republic of Venezuela (ICSID Case 
No. ARB/12/24), Laudo: https://jusmundi.com/en/document/decision/es-transban- 
investments-corp-v-bolivarian-republic-of-venezuela-laudo-wednesday-22nd- 
november-2017 


82Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
par. 7. 
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the arbitration offer of the center for the BIT through Barbados 
and Venezuela of 1994*, to resolve the related dispute with the 
Venezuelan state’. In both cases of arbitration, which are 
submitted to the Secretary General of the ICSID and after the 
notification of withdrawal of the convention by the Venezuelan 
government, the withdrawal was effective and valid according to 
art. 71*°. 
As for the Venoklim case, some exceptions of jurisdiction are 
expressed. These were exceptions of a ratione temporis type. 
The defendant argued that the withdrawal from the relevant 
convention was notified on 24 January 2012 affecting the 
jurisdiction of the ICSID. The first, according to art. 72, had 
immediate production for the purposes that concerned the 
jurisdiction ratione personae of the center. The second based on 
art. 72 spoke to the impossibility of proceeding with the request 
for registration of arbitration at the relevant secretariat which did 
not predetermine the start of the relevant procedure®. 
As a second exception of jurisdiction ratione temporis the 
defendant state considered the registration for an arbitration not 
of the state party to the convention but the six months' notice 

83http://investmentpolicyhub.unctad.org/Download/TreatyFile/288 

84Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., parr. 35-36. 

85Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
par. 8. Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., par. 87. 


86Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
par. 47. 


American Yearbook of International Law-AYIL, vol.3, 2024 


272 


required by art. 71, which had expired*’. For the third modus of 
exception relating to the ratione temporis, the Venezuelan 
government argued that the law on foreign investments did not 
constitute a jurisdiction relating to the centre*’. The three 
jurisdictional exceptions that are presented have not found a way 
out. 

The court reached the conclusion that art. 72 referred to the 
unilateral and not to the reciprocal one® because a different 
interpretation entailed the relative violation of the principle of 
legal certainty, when the investor was not able to foresee the 
withdrawal of the convention from a state that notifies it. The 
court according to art. 17 provided for the six-month period in 
which the investor accepted the arbitration offer of the state that 
wanted to withdraw”. 

In this regard, the tribunal did not accept a special rule contained 


in art. 72 and derogated from art. 71 given that both norms are: 


“(...) special norms relating to the complaint, with different contents and 
conditions (...)”"!. 
The second exception ratione temporis, which was proposed by 


87Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
parr. 69ss. 

88Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
parr. 81-82. 

89Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
par. 65. 

90Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, cit., par. 
63. 

91Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
par. 64. 
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Venezuela according to the court was based on the purposes, 
which identified the date of formation of a mutual consent for 
the arbitration. Then the general secretariat of the center 
proceeded with the registration of the relevant request for 
arbitration after the appellant has filed the relevant request. The 
irrelevance of fate at the time the case was registered was a 
positive thing for Venezuela given that it was not part of the 
convention”. 
As regards the exception ratione temporis the court concluded 
that regardless of the provisions of the Venezuelan law on 
foreign investments the jurisdiction of the center was based on 
legal instruments that were of a complementary nature as we 
have seen in the case on BIT between the Netherlands and 
Venezuela of 1991° hence extincted™. 
The jurisdiction over the Venoklim case in relation to the 
acceptance of exceptions concerning the jurisdiction, which 
raised Venezuela, is not relevant for this analysis”’. In the award 
of 3 April 2015 the court ruled that the investor accepted the 
state's offer of arbitration host such as that of notification of 
withdrawal from the agreement and the production of the related 

92Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
parr. 69-80. 

93Venoklim Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, op. cit., 
— oases Holding B.V. v. Bolivarian Republic of Venezuela, Laudo, cit., par. 
165. 


95Venoklim Holding B.V. v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB/12/22): https://www.italaw.com/cases/2099 
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effects of the withdrawal according to art. 71 (Salacuse, 2021). 
On 30 July 2015, Venoklim requested the annulment of the final 
award according to Art. 52, par. 2 of the ICSID convention. On 
25 September 2017, the general secretary of the center 
proceeded to register a request for arbitration, which was 
presented by Venoklim against Venezuela at a time which is still 
pending”. Lastly, on 2 February 2018, the committee made a 
final decision and unanimously rejected the request of the 
Caracas government”. 

The ICSID arbitral tribunal in the Transban case took into 
consideration that the Venezuelan state raised objections 
regarding jurisdiction, and ratione personae, ratione temporis. 
As regards the ratione temporis the Venezuelan government 
objected to the absence of arbitration consent. When Transban 
accepted the offer of arbitration included in the BIT and 
concluded between Barbados and Venezuela in 1994 notified 
the withdrawal from the ICSID convention”. It was immediately 


specified that art. 72 was interpreted as: 


“(...) corolario de los Articulos 25 y 71 del Convenio del CIADI [ICSID]” 
(...) this provision in light of art. 25, par. 1, provides for the unilateral 


96Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., parr. 44-46. 

97Venoklim Holding B.V. v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB(AF)/17/4). 

98Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., par. 49. 

99Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., par. 55. 
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irrevocability of the consent to arbitration which has already been finalized'” 
(...) this would mean that, once the withdrawal from the agreement has been 
notified, new requests for arbitration against the withdrawing state can no 
longer be validly advanced by investors (...)!"!. 


The court concluded by majority that art. 72 was referred to 
rights and obligations that derive from the consent of the 
jurisdiction of the center expressed by a state to a legal 
instrument such as a BIT'™”. It notes that in art. 72, the investor 
was prohibited from accepting the relevant arbitration offer of 
the withdrawing state according to the six-month notice period 
required by art. 71'®. 

The court stated that: 


“(...) Articulo 72 se vincula con el consentimiento expresado por el Estado 
denunciante (...) no con los derechos y obligaciones de conformidad con el 
Convenio del CIADI (...)”". 


Regarding the exception of jurisdiction ratione temporis that 
was raised by Venezuela, which had as its objective to 
determine the jurisdiction of the center, the parties in dispute 
agreed that the presentation of the relevant request for 
arbitration according to art. 2, par. 3 of the procedure coincided 
with the formation of mutual consent. 


100Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., par. 79. 

101Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., par. 83. 

102Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., parr. 89-92. 

103Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, op. 
cit., par. 93. 

104Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, par. 3: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/470/fabrica- 
de-vidrios-v-venezuela-i- 
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In the Transban case, on 24 July 2012, the withdrawal was 
effective according to art. 71, however, the Venezuelan state on 
25 July 2012 it was not anymore part of the convention. The 
court stated that from 24 July Venezuela state was not a member 
of the ICSID convention. In the Transban case, the acceptance 
of the jurisdictional exceptions is not relevant given that the 
court rejected the ratione temporis exceptions raised by 


Venezuela!” 


expressing that the award of 22 November 2017 is 
provided in articles 25, 71-72 were previously expressed by the 


court in the Venoklim case. 


The Fabrica de Vidrios and Owens-Illinois cases. The 
“consent to jurisdiction” 

The Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de 
Venezuela, C.A. v. Venezuela cases refer to Art. 72 of the 
ICSID Convention and to mutual arbitration. Important is the 
dissenting opinion of the arbitration of S. Torres Bernardez from 
the Transban case. As far as the cases are concerned, these are 
two companies that are established under Venezuelan law and 
which are controlled by a company called OIEG, which 
followed the Dutch law’. 


105Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., parr. 
7-10. 

106Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
10. 
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OIEG complained about the expropriation of production 
facilities and its controls by Venezuela as a result of the 
presidential decree of 2010'”. The plaintiffs argued that the 
defendant violated art. 3, par. 1-2 and 4 as well as Art. 6 of the 
BIT of the Netherlands and Venezuela of 2001!%, which in 
practice would have been extinguished on 1st November 2008 
after the relevant denunciation by the government of Caracas”. 
In the Fabrica de Vidrios and Owens-Illinois cases, the 
appellants presented the relevant request for arbitration to the 
Secretary General of the Center only on 20 July 2012, 
approximately five days before Venezuela's withdrawal from the 
ICSID'”’. 


Venezuela argued that: 


“(...) there was a mutual consent of the parties to submit the dispute to the 
Center formed before the date of notification of withdrawal from the 
convention (24 January 2012) (...) the rule on ISDS contained in art. 9 of the 
BIT concluded with the Netherlands has immediately become ineffective as a 
result of the notification of withdrawal of the ICSID Convention and which 
(...) no longer provides the basis for the jurisdiction of the Centre'!'. The 


107Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
174. 

108Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
12. 

109Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
178. 

110Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., parr. 
190-191 and 305. 

111Fabrica de Vidrios Los Andes, C.A. andOwens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
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government of Caracas points out how, first of all, Art. 25, par. 1 of the 
ICSID Convention provides that the jurisdiction of the Center depends on the 
existence of consent to arbitration between the investor and the host state, 
and that said consent falls within the scope of application of art. 72 only if it 
is finalized before the date of notification of withdrawal from the 
agreement!” (...). It identifies two categories of rights and obligations 
deriving from the agreement, namely: those deriving from the parties' consent 
to arbitration, and those which, although not deriving from such consent, 
however, binds the states parties (...)”'”?. 


The first category included the relative right to submit the 
request for arbitration according to art. 36; the right to 
participate in an arbitral tribunal according to art. 37; the right to 
an arbitration proceeding according to articles 41-44; the right to 
request corrections of errors and treatment of a matter omitted 
from an arbitration award in accordance with art. 49, par. 2; the 
right to request clarifications relating to the award according to 
art. 50; the right to review the award according to art. 51; the 
right to annul the award according to art. 52; the obligation of 
compliance to execute the relevant award according to art. 53 as 
well as the obligation to resort to other types of remedies such as 
diplomatic protection according to articles 26-27. According to 
the defendant, the rights and obligations provided for by art. 72 
protect the related effects for the notification of withdrawal from 
the agreement'"*. 
—————— 

112Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., parr. 
eee: de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., parr. 


197. 
114Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
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As for the rights and obligations that do not derive from the 
mutual consent of the arbitration, the following are included: the 
right to participate in the administrative council according to 
articles. 4-7; the right to appoint the relevant panels according to 
articles. 13-14; respect and immunities, privileges which are 
provided for by articles. 18-24. This is how the Venezuelan 
government applies Art. 71 of the convention'”. 

The court then refers to the examination of the exception which 
concerned the ratione voluntaris, as jurisdiction raised by 
Venezuela. It is agreed that Art. 9, par. 1 of the BIT between the 
Netherlands and Venezuela include the consent of the parties 
submitting investor-state disputes to ICSID arbitration as noted 
in par. 2 of the operational conditions of Venezuela's accession 
to the relevant treaty establishing the centre''’. Thus, the court 
offers the withdrawal from the ICSID_ convention 


117 


unconditionally". The point remains that the conditions for 


recourse to arbitration establish legal instruments that are 


Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
188. 

115BIT, Netherlands-Venezuela of 1991, art. 9, par. 2: “(...) no se hiciere Estado 
Contratante de la Convencién mencionada en el parrafo 1 de este Articulo, las 
controversias referidas en dicho parrafo seran sometidas al Centro Internacional para 
el Arreglo de Controversias de Inversién bajo las Reglas que Rigen la Facilidad 
Adicional para la Administracion de Procedimientos por el Secretario del Centro 
(Reglas de Facilidad Adicional) (...)”. 

116Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela, Laudo, op. cit., par. 261-262. 

117Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
262. 
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separate, independent and satisfy the court until jurisdiction in 
the case is achieved'"’. 

From Articles 71-72 of the ICSID convention the court accepts 
the argument and the division of the defendant between 
obligations and rights deriving from the consent to arbitration 
before the parties, who have fallen back to the application of art. 
72, and where the rights and obligations do not derive from the 
relevant consent but as part of the agreement according to the 
application of art. 71''°. Therefore, the analysis of art. 72 notes 
that the mutual consent regarding the jurisdiction of the center 
preserves the depositary with a notification relating to the 
withdrawal of the agreement according to art. 71'°. As far as 
concerned consent and art. 72 the court concludes that the 
provision under the ICSID Convention includes the consent to 
jurisdiction which appears to be self-evident''. 

The court states that consent to jurisdiction means unilateral 


consent before the choice included: 


“(...) the (contracting) state. In art. 72 (...) we cannot speak of “unilateral 
consent” offered by the citizens of a state party. A state party may give its 


118Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela, Laudo, op. cit., par. 269. 

119Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
271. 

120Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
273. 

121Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., par. 
274. 
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consent in a legal instrument such as a BIT, or in national legislation, but its 
citizens cannot do the same (...) when the citizen of a state party consents to 
the jurisdiction of the Centre, as it is always a consent that is perfected with 
that of the other state party, as the citizen limits himself to accepting the 
latter's offer of arbitration (...) nor in art. 25, par. 1, or in any other provision 
of the ICSID Convention, the term “consent” is used to mean “unilateral 
consent (...)'*. Articles 71-72 aim to reconcile two different objectives; on 
the one hand that of regulating the effects of the withdrawal from the ICSID 
Convention with regard to the rights and obligations deriving from it (...) that 
of protecting the legitimate expectations of investors with respect to 
arbitration as a means of resolving disputes with the host state (...) different 
reading of art. 72, in the sense of including unilateral consent within its scope 
of application would entail, for the withdrawing state, the consequence of 
being a defendant in an unpredictable series of arbitrations in the years 
following the withdrawal from the convention, as long as its offer of ICSID 
arbitration does not will be withdrawn (...)” (Salacuse, 2021)'”. 


In the end, the court arrived on 13 November 2017 with a final 
award establishing that the exception of jurisdiction ratione 
voluntatis, that was raised by Venezuela, was declined by the 
jurisdiction in relation to the dispute. On 16 March 2018, the 
general secretariat of the center registered a request for 


annulment for an award it presented according to Art. 52 of the 


124 


ICSID convention by the appellants”. 


According to the dissenting opinion of S. Torres Bernardez'”: 
“(...) the interpretations based on the reference made in art. 72, to the consent 
to the jurisdiction of the Center given by one of them (...) understood as 
express consent by the host state or the investor, are to be considered 


122Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/21), Laudo, op. cit., parr. 
276-278. 

123Fabrica de Vidrios Los Andes, C.A. and Owens-Illinois de Venezuela, C.A. v. 
Bolivarian Republic of Venezuela, Laudo, op. cit., par. 289. 

124https://icsid. worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/ 
12/21 

125Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, 
Anexo A, Opinion Individual del Arbitro Santiago Torrez Bernardez respect de la 
excepion preliminar ratione temporis de la Demandada, op. cit. 
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incorrect, since the aforementioned expression would not refer to the legal 
relationship existing between the host state and the investor, but rather to the 
subjects who precede them in the formulation of the rule, i.e., constituent 
subdivisions or agencies or of any national of that state (...)””'”°. 


Art. 72 referred to reciprocity, which considers the unilateral 
consent of one of the parties to a dispute as not giving rise to 
jurisdictional rights and/or obligations under the ICSID 


Convention!?’. 


(Follows): The Valores Mundiales and Consorcio Andino 
case 

As we have seen in the previous cases, the application for 
participation was presented according to the effects of Art. 71 of 
the ICSID Convention (Chernykh, 2022)'*. In the Valores 


126Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, 
Anexo A, Opinion Individual del Arbitro Santiago Torrez Bernardez respect de la 
excepion preliminar ratione temporis de la Demandada, op. cit., par. 11. 

127Transban Investments Corp. v. Bolivarian Republic of Venezuela, Laudo, 
Anexo A, Opinion Individual del Arbitro Santiago Torrez Bernardez respect de la 
excepion preliminar ratione temporis de la Demandada, op. cit., par. 15. 

128See ex multis: E.T.I. Euro Telecom International N.V. v. Plurinational State 
of Bolivia ICSID Case No. ARB/07/28), concluded according to Art. 44 of the rules 
of procedure: https://www.italaw.com/cases/3648; Corporacion Quiport S.A. and 
others v. Republic of Ecuador (ICSID Case No. ARB/09/23), concluded according to 
Art. 43, par. 1 of the rules of procedure: https://www.italaw.com/cases/2108; Saint- 
Gobain Performance Plastics Europe v. Bolivarian Republic of Venezuela (ICSID 
Case No. ARB/12/13), pendant: https:/Avww.italaw.com/cases/1784; Transban 
Investments Corp. v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB/12/24), concluded 22 November 2017 with final award: 
https://www.italaw.com/cases/2091; Valle Verde Sociedad Financiera S.L. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/18), concluded 
according to Art. 14, par. 3, lett. d) of the rules of procedure: 
https://www.italaw.com/cases/2097; Terntum S.A. and Consorcio Siderurgia 
Amazonia §.L. v. Bolivarian Republic of Venezuela (ICSID Case No. ARB/12/19), 
concluded according to Art. 44 of the rules’ of procedures: 
https://www.italaw.com/cases/2089; Fabrica de Vidrios Los Andes, C.A. and Owens- 
Illinois de Venezuela, C.A. v. Bolivarian Republic of Venezuela (ICSID Case No. 
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Mundiales S.L. and Consorcio Andino S.L. v. Venezuela case 


the filing request, was requested at a time, when Venezuela had 


129 


not been a party to the convention’. The request for arbitration 


at the center dates back to 10 May 2013, approximately nine 


months after the termination of the effects of the agreement with 


ARB/12/21), concluded on 13 November 2017 with final award and application for 
annulment rejected on 22 November 2019: https://www.italaw.com/cases/1941; Blue 
Bank International & Trust (Barbados) Ltd. v. Bolivarian Republic of Venezuela 
(ICSID Case No. ARB/12/20), concluded on 26 April 2017 with final award and 
application for annulment and_ sentence of 22 June 2020: 
https://www.italaw.com/cases/1513; Venoklim Holding B.V. v. Bolivarian Republic 
of Venezuela (ICSID Case No. ARB/12/22), concluded on 3 April 2015 with final 
award and application for annulment which is rejected; 
https://www.italaw.com/cases/2099; Tenaris S.A. and Talta-Trading and Marketing 
Sociedade Unipessoal Lda. v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB/12/23), concluded on 13 November 2017 and with final award and application 
for annulment rejected, https://www.italaw.com/cases/4800; Highbury International 
AVV, Compafiia Minera de Bajo Caroni AVV, and Ramstein Trading Inc. v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB/14/10), concluded 
according to Art. 14, par. 3, let. d) of the rules of procedure: 
https://www.italaw.com/cases/2558; Valores Mundiales, S.L. and Consorcio Andino 
S.L. v. Bolivarian Republic of Venezuela (ICSID Case No. ARB/13/11), concluded 
on 25 July 2017 and with application for annulment rejected on 21 December 2021: 
https://www.italaw.com/cases/2127; Anglo American PLC v. Bolivarian Republic of 
Venezuela (ICSID Case No. ARB(AF)/14/1), with final award on 18 January 2019: 
https://www.italaw.com/cases/2513; Luis Garcia Armas v. Bolivarian Republic of 
Venezuela (ICSID Case No. ARB(AF)/16/1), pendant; Agroinsumos  Ibero- 
Americanos, S.L. and others v. Bolivarian Republic of Venezuela (ICSID Case No. 
ARB/16/23), pendant: https://www.italaw.com/cases/8348; 

129Saint Patrick Properties Corporation v. Bolivarian Republic of Venezuela 
(ICSID Case No. ARB/16/40), pendant; Air Canada v. Bolivarian Republic of 
Venezuela (ICSID Case No. ARB (AF)/17/1), pendant: 
https://www.italaw.com/cases/4860; Kimberly-Clark Dutch Holdings, B.V., 
Kimberly-Clark S.L.U., and Kimberly-Clark BVBA v. Bolivarian Republic of 
Venezuela (ICSID Case No. ARB(AF)/18/3), with final award of 5 November 2021: 
https://jusmundi.com/en/document/decision/en-kimberly-clark-dutch-holdings-b-v- 
kimberly-clark-s-l-u-and-kimberly-clark-bvba-v-bolivarian-republic-of-venezuela- 
award-friday-5th-november-2021; Banco Bilbao Vizcaya Argentaria S.A. v. 
Plurinational State of Bolivia ICSID Case No. ARB(AF)/18/5) with final award of 12 
July 2022: https://www.italaw.com/cases/9490; Dick Fernando Abanto Ishivata v. 
Bolivarian Republic of Venezuela (ICSID Case No. ARB (AF)/18/6, pendant: 
https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/9 19/abanto- 
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respect to the Venezuelan state. The appellants are the 
companies, that established, according to Spanish law, the BITs 
between Spain and Venezuela (1995)'*°, and the related ICSID 
arbitration procedure, which complained against Venezuela due 
to the expropriation of its assets'*’. 

In the Valores Mundiales and Consorcio Andino case, the 
Venezuelan government highlighted jurisdiction  ratione 
temporis. It was stated that there was no mutual consent for the 
dispute at the center given that the appellants were not qualified 
to accept the arbitration offer, which contained in the BIT, the 
period preceding the notification of withdrawal from the ICSID 
convention’. 

The appellants did not complete their consent to arbitration 
according to the respondent with the relevant notification of the 
dispute to the Venezuelan government, which was sent on 7 
November 2011 and received on 9 December. The two dates are 
prior to the notification of withdrawal, 1.e. the acceptance of the 
offer by the investor which regulated the BITs with Spain and 
the preliminary conditions according to the activation of the 


ICSID arbitration’. 


y-venezuela 

130Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela (ICSID Case No. ARB/13/11), Laudo, op. cit., par. 8. 

131 Art. 11, BIT Spain-Venezuela, 1995. 

132Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit, par. 6. 

133Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit, par. 141-152. 
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Art. 11, par. 1-2, of the Spain-Venezuela BIT highlighted that: 


“(...) the dispute (...) resolved amicably within six months from the date of 
notification of the dispute to the host state (first condition) (...) mutual 
consent does not can be completed before the date of notification of the 
withdrawal from the agreement (24 January 2012), since the six-month 
period for the amicable resolution of the dispute provided for by art. 11, par. 


1-2, expires subsequently, i.e. on 9 May 2012 (...)” (Salacuse, 2021). 
As regards the jurisdiction ratione temporis over the BITs with 


Spain, it was argued by the defendant that: 


“(...) the subsequent condition imposed by art. 11, par. 1-2, has not been 
respected, since par. 2, letter. b), provides that the host state and that of the 
investor must be parties to the convention at the time of submission of the 
dispute to the Center (...) filed by the appellants on 10 May 2013, i.e. nine 
months after Venezuela's withdrawal from the ICSID Convention became 
effective (...)”!*. 


The court rejected the objections of jurisdiction ratione 
temporis, that are proposed by the defendant. In practice, Art. 
11, par. 1-2 of the Spain-Venezuela BIT is examined as a 
general rule that was part of Art. 31 VCLT, ie. as 
complementary means of interpretation, which are also provided 
for in Art. 32 VCLT (Hollis, 2020). 

The application rules reach the conclusion, where the investor 
has made the choice of court even before the expiry of the six 
months that are foreseen by Art. 11, par. 1-2 of the Spain- 
Venezuela BIT and with the limit, where the dispute was 
subjected to the relevant ISDS mechanism, which was provided 
after the relevant notification of the dispute to the host state and 


where the parties are able to resolve the dispute in an amicable 


134Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit., parr. 158-159. 
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manner’. 

As the same court also specifies with the relevant notification 
for the dispute on 7 November 2011, after the acceptance of the 
ICSID arbitration and the related BITs under investigation'**: 


“(...) expresion del APPRI [BIT] segun la cual las partes deben intentar 
solucionar la controversia en forma amistosa “en la medida de lo posible”, no 
sugiere que las negociaciones sean un requisito previo de validez del 
consentimiento (...)”'°”. 

The related discussion based on the interpretation of art. 72 did 


not put an end to Venezuela's participation in the ICSID 
convention as happened on 24 January 2012. 

Art. 11, par. 1-2 for the BITs between Spain-Venezuela is in 
contrast with art. 2, par. 3 of the procedural rules that are 
provided by ICSID since the date of consent also includes the 
date of the parties, who have sent the relevant request for 
arbitration to the center in writing. In this case, the 10 May of 
2013 was the date of notification of the dispute. The parties did 
not note the purposes of determining and perfecting the consent 
according to the arbitration that was requested by the ICSID 
convention. 

The jurisdiction ratione temporis as a second exception 


highlights the general rule for the interpretation that was 


135Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit, par. 216. 

136Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit, parr. 217-218. 

137Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit, par. 220. 
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contained in Art. 31 VCLT (Rosentreter, 2015; Hollis, 2020) 
and was also used in Art. 11, par. 2, letter. b) of the BIT between 
Spain and Venezuela, meaning that both states have not started 
to join the ICSID convention and were not parties at the time the 
investor submitted the dispute to the centre'**. 

Thus, the exception of the jurisdiction of the defendant is also 
rejected. In the final award of 25 July 2017 the court declared 
that: 


“(...) condemns Venezuela for violation of art. 3 (full protection and 
security), of art. 4 (fair and equitable treatment), and art. 7 (transfer of 
capital, profits and income) of the Spain-Venezuela BIT (...). It quantifies 
the amount that the Venezuelan state will have to pay to the appellants as 
compensation for the damages suffered at 430 million dollars (...)”'*’. 


On 7 December 2017, the Venezuelan government with 
application for annulment and according to Art. 52 of the 
convention submitted the application when the ad _ hoc 
committee that was established did not express its final decision, 
which arrived on 6 September 2018, as a continuation of the 


suspension for the related execution of the award'”’. 


138Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit., parr. 253-262 

139Valores Mundiales, S.L. and Consorcio Andino S.L. v. Bolivarian Republic of 
Venezuela, Laudo, op. cit, par. 384. 

140https://icsid. worldbank.org/en/Pages/cases/casedetail.aspx?CaseNo=ARB/ 
13/11. 
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The effects of the request for withdrawal and the consent of 
arbitration 

From what we have seen so far Art. 72 of the ICSID convention 
referred to the related unilateral consent, which concerned the 
host state's offer of arbitration and the consent at the time the 
notification of withdrawal from the convention did not produce 
legal effects expressed before. 

The ICSID arbitration offer went beyond a contract concluded 
with the foreign investor thus resulting in an arbitration clause, 
which contained a BIT and the provision of a domestic law, 
while the investor's acceptance was finalized through the 
submission of the request for arbitration to the Center based on 
Art. 36 of the relevant founding treaty (Schreuer, 2011; Potesta, 
2011; McElhiney, 2014). 

This is an interpretation that seems to interpret the terms that are 
based on art. 72 of “given by one of them” and “expressed by 
the host state or the investor’. 

The path of interpretation on the provisions of articles 71-72 
consider that the withdrawal of the ICSID Convention had an 
immediate effect due to a unilateral consent to arbitration which 
was revoked. The notice period of approximately six months 
according to art. 71 accepted the arbitration offers even before 
the notification date. Thus, a state can be agreed to an arbitration 


proceeding after the participation of the convention and the 
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content of the instrument is evaluated through the consensus of 
the parties that has been expressed (Schreuer, 2009; Kownachi, 
2010; Fach Gomez, 2011; Rodner, Martinez Estévez, 2012; 
Tejera, 2014; Salacuse, 2021). 

We remember the second edition of “The ICSID Convention: a 
Commentary” of 2009, in particular in articles 72 and 25, par. 1 
of the relevant interpretation. Art. 25, par. 1 took into 
consideration the mutual consent of the parties (Schreuer, 2011) 


and art. 72 reported that: 


“(...) the jurisdiction of the Center shall extend to any legal dispute arising 
directly out of an investment, between a contracting state (...) and a national 
of another contracting state, which the parties to the dispute consent in 
writing to submit to the Centre. When the parties have given their consent, no 
party may withdraw its consent unilaterally (...)” (Liakopoulos, 2020a; 
Salacuse, 2021). 


The jurisdiction at the center of the consensus of the parties to 
the dispute refers to mutual consent. The unilateral irrevocability 
manifests that the investor accepts the host state's offer from 
only one of these. The withdrawal notice period of the 
agreement allows the state concerned not to revoke it. The 
effects of art. 72 on the host state revokes the consent of 
arbitration as an offer available to domestic law, which 
modifies, repeals in the case of the BIT amends and denounces 
(Gaillard, 2007; Garibaldi, 2009). 

Art. 72 provides reciprocally that the unilateral consent of the 
host state does not cede the scope of application and it starts 


from the date of notification of the withdrawal of the agreement, 
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where the consent of the parties to the arbitration is not 
perfected (Kownachi, 2010; Schreuer, 2010). 

The form of consent, that the agreement requires to activate the 
arbitration procedure is mutual and derives from Art. 25, par. 1 
as well as Art. 2, par. 3 of the rules of the ICSID procedure". 
Mutual consent mentions the preamble of the convention, where 


the contracting states state that: 


“(...) mutual consent by the parties to submit such disputes to conciliation or 
to arbitration (...)”. 


The elements that present themselves take into consideration the 
reflection of articles 71-72 (Salacuse, 2021). 

Art. 71 provides that withdrawal from the convention after the 
relative elapse of six months from the date of notification means 
that that period of rights and obligations arising from the 
convention continue to apply to the state intending to proceed 
with the withdrawal. 

Art. 72 includes a rule regarding the date of production of the 
relevant effects of the notification of withdrawal on the consent 
which is mutual. 

The derogation from the general rule which is contained in art. 
71 is limited to the consent of the arbitration and anticipates six 
months from the effects of the participation of the convention of 


a state given that it does not allow the completion of the 


141“(...) “date of consent” means the date on which the parties to the dispute 
consented in writing to submit it to the Centre; if both parties did not act on the same 
day, it means the date on which the second party acted (...)”. 
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arbitration after the notification of the withdrawal. 

This presents and distinguishes different categories of rights and 
obligations of the agreement, which derive from the parties’ 
consent to arbitration according to art. 72, as a special rule, 
which derives from the state party to the convention and applies 
to art. 71 as a general rule. 

Articles 71-72 show that the right of states to terminate 
participation in the convention and which safeguards the 
legitimate expectation of the investor in ICSID arbitration 
constitutes the prerequisite for the relevant initiation of 
consensus (Salacuse, 2021). 

These are interests that come into conflict and are not included 
in the interpretation of art. 72, which identifies mutual consent 
of the form that falls within the scope of application of this 
article. The investor's interest favors the intentional state of 
withdrawal, where the defendant interminably pursues the 
arbitration proceedings in the years, where the end of 
participation and the ICSID arbitration offer is not withdrawn 
and the arbitration procedure can be activated in the effects of 
the sunset clause to a BIT that expires and does not reach its 
duration. 

The form of consent according to art. 72 derives from the notion 
of “given by one of them”, where the express consent of “the 


constituent subdivisions or agencies or of any national of that 
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state”, is not the same as with “the host state or the investor”. 

This is mutual consent and not unilateral in nature. It seems that 
the consent of a party to an arbitration is not a source of the 
rights and related jurisdictional obligations under the ICSID 
Convention as understood in art. 72, which refers to unilateral 
consent. Unlike the states parties to the convention, investors do 
not express the offer of arbitration in a BIT and/or according to 
national law but provide their consent for the relevant 
jurisdiction to the center. It is a consensus, that is perfected with 
that of another state. Thus, the application of art. 72 does not fall 


under the mutual consent of arbitration. 


Concluding remarks 

As we have understood so far, the procedural process of 
resolving the dispute and withdrawing from a treaty in the field 
of investments through an arbitrator and the application of the 
relevant rule that protects and legitimizes the values that do not 
harm public order as recognized superior rights to the investor 
was the practice at an international level. In particular, the 
arbitrator is legitimized to decide to apply a rule on the basis of 
the relative values that he defends as a judicial body without a 
forum (Cremona, Thies, 2014). 

In other words, the arbitrator is called to resolve conflicts that 


concern the sources of the dispute as well as international law. 
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However, no source precludes the possibility that the protection 
of best interests prevails. In the period of global law, the 
classification of the sources of law does not constitute a basic 
criterion for the identity governing public international law, the 
law of the European Union (Von Bogdandy, 2008). 

Investments cannot be regulated as an autonomous part with 
different legal sources but as interconnected parts that favor 
respect for the principles of public order and that the withdrawal 
from a bilateral treaty in the matter is now a solution for both 


parties in the dispute. 
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